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language allowing the Commission to resolve disputes regarding a2 new Agreement should be
-adopted.

-

rates, terms and conditions of the Agreement should be adopted?

DECISION:

Asmeritech’s proposed language making the rates, terms and conditions of the Agreemeﬁt |

non-severable shonld not be adopted.

REASONS FOR DECISION:

The Panel finds that Ameritech’s proposed addition to Article XXTV makmg the rates, terms

and conditions of the Agreement non-severable should not be adopted since the Agreément contzms
a significant number of issues which may become involved in legal disputes. As indicated in th:e
History of Proceedings section of this Decision of the Arbitration Panel, a stay has already beén
issued concerning certam FCC rules approved m the FCC Order. Making the rates, terms and
conditions of the Agreement non-severable might well render the whole Agreement null and voic;l
While hopefidly this arbitrated Agreement may withstand legal challenge, this is by no means certam
Therefore, the Panel finds that it would not be appropriate under the circumstances to make the rates,
terms and conditions of this Agreement to be non—seycrable.
ISSUE 41

Whether Ameritech’s or AT&T s Agreemen; § 25.1(a) conceming indenmity rights shoul;d

‘be adopted?
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— -
DECISTON: _
AT&T’s Agreement § 25.1(z) conceming indemmiry rights should be adopted.
REASONS FOR DECISION:

J

A;T&.’l”s proposed § 25.1(a) should be adopted smce it makes it clear that the indenmification
is limited to negligence or willfil misconduct occurring during the scope of emi:loym:nt. Thus,
AT&T s proposed § 25.1(a) makes it clear that mdemnification would not occur fof mcidents takmg
place outside the scope of employment. |

ISSUE 42 |
Whether AT&T’s proposed additional langnage for § 12.7 conceming indemmification for

losses related to interconnection with other collocated carriers should be adopted?

DECISION:

AT&T's proposad additional language for § 12.7 conceming mdemnification should be |

)

adopted.

REASONS FOR DECISION:
. i
In the absence of AT&T’s proposed  additional language for § 12.7 conceming

interconnection with other collocated carriers, Ameritech conca'vai,xy could seek indemnification
from AT&T for losses resulting from actions or mactons by other collocated carriers in mﬁuons
where AT&T and other carriers are intercomnected with Amentech. In such ﬁ situation it 1sl dn.ly
reasonable and fair that AT&T s indemnification should be limited to AT&T‘S actions ‘zljnd/or
mactions. Ameritech is certainly capable of pm-sui:;g any remedies against other collocating camets

for any Josses that may accur as a result of the actions or inactions of these carriers.
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' +
Whether Ameritech’s or AT&T s Agreement Article XXV1 conceming lmitation of hability

should be adopted? |

DECISION:

Ameritech’s Article XXVI conceming limitations of Fability should be adopted.

RE R D Nz

While AT&T has indicated an intention to protect Ameritech from claims brought by AT&T;.

customers, AT&T s proposed langnage does not clearly accomplish this resalt. AT&T’s Agreement
§264 proviuioés for tariff and contract provisions protecting the party filing the tariff or making th§
contract and “ts agents, contractors or other persons retained by such parties.” Therefore, thxs
language does not demonstrate that Ameritech would be within the scope of this protected goup
with respect to contracts between AT&T and AT&T"s end-user customers. ' '
Tariff provisions Iinﬁting the Lisbility of telecommmmications companies have long be@
commonplace and remaim so at the present time.  For example, Ameritech’s tariffs limit Lability to zn
amount not in excess of the carrier’s charge for the affected service during the affected period plus
Ccertain abatemeats ax_1d allowances for interruptdon. Also, these tanff provisions do not exclud!e
personal injury and ﬁropcrty damage claims. ‘
The cost studies which were used to develop Ameritech’s proposed rates assume the Kability
limits contained fn Ameritech’s currest tariff. Higher costs would result if these Emits were rendered
inapplicable to AT&T’s customers. Furthermore, many of AT&T’s customers will be former

: customers of Amerirech who had previously been subject to tariff provisions imiting Ameritech’s
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fiability. Ameritech’s liability exposure to an end-user who is 2 former Ameritech customer should '
not be increased merely because the end-user chooses to take service from a competing carrier rat:her |
than Ameritech. | o
AT&T claims there may be simations in which AT&T’s liability will not be limited or where
the tariff provisions limiting Bability will not be honored. AT&T also claims that there is tmcettamty
as to how the law conceming liability hmitations will evolve over the terms of the agreunenr. Ai'&T
" also claims that the extent tariff imitations conceming Habifity may be enforced xs uot clesr.
Since what will happeu in the future concerniug, liability limitations is unknown, the I%anel
finds it should paake its determination on the issue of Bability fmitation based on the existing situation
rather than speculate as to what may happen in the furure. While the Panel fmds that when;: true
competition exists in the local service arena, limitations of liability may not be apprbpriate,:s true
comperition in local service does not exist today. To place AT&T s customers in a more favo;rable
position than Armeritech customers over the issue of limitation éf Lability would be néhher

appropniate nor fair at the preseat time.

AT&T and Ameritech also differ over the issue of limitation of damages. Ameritech's

proposed Agreement § 26.3 Iimits Kability to

“the total amount that is or would have been charged to the other party by such
negligent or breaching party for the service(s) or finction(s) not performed or

improperly performed.”
AT&T s proposed § 26.3.1(a) would cap Ameritech’s liabifity at the greater of -
() the total amount that is or would have been charged to AT&T for the service or

fimction not performed or improperly performed and (i) the amount Ameritech would
-have been hable to its Customer if the Resale Service was provided directly to its
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The Panel finds Ameritech’s Agreement § 26.3 to be the more reasonable provision
conceming limitations of damages. Again AT&T's proposal would place its end-users in a more
advantageous position than Ameritech’s end-users. This is neither appropﬁate nor fair. :

Ameritech proposes at Agrecment § 26.5 that neither party should be liable to the other for
consequential damages. AT&T proposes to amend this section so as to allow consequential damages:
where a party is iable for willfil or intentional misconduct (inchiding gross negligence). While in the;
funare when there is true focal competition, AT&T"s amended § 26.5 might be appropriate, the Panel
finds that Ameritech’s § 26.5 should be adopted since it is in accord with existing tarifF lmitations
preventing consequental damages. ,
ISSUE 44

Whether Ameritech’s proposed § 6.5.2 to the Agreement limiting liability for losses for
services rendered under Asticle VI of the Agreement should be adopted? |
DECISION:

Ameritech’s proposed § 6.5.2 which would fimit Fabiliry for losses for services rendered u-nder;
Article VI of the Agreement to $10,000 for any one mouth period should be rejected. |
REASONS FOR DECISION: |

Ameritech has presented no justifiable reason tmaet the Act, or the FCC’s Order or the MTA
or otherwise for adopting this proposed fimitatiou on Kabiliry. Therefore, the Panel finds Ameritech's
proposed § 6.5.2 should not be adopted. |

Whether the Agreement should inciude an akternate dispute resolution mechanisoa for ﬁanming
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disputes?
DECISION:

The Agreement should include an alterpate dispute resolution mechanism as proposed by

AT&T. Therefore, the Panel finds that AT&T’s proposed §§ 28.3.2 and 1.5(bX3) and proposed

Schedule 28.3.2 should be included in the Interconmnection Agreement. In additon, AT&Ts

proposed language for §§ 28.2.4 and 28.3 should be mcluded in the Interconnection AgreemenL
RE NS F ISIQN:
Both parties have agreed to a “dispute escalation and resolution” procedure in whlch
designated representatives of maunagement will meet to attempt good faith settlement of d:sptms.
The parties, however, disagree over the process which is to be followed in the event that these

management representatives are unable to reach settlement of disputes.

AT&T proposes that in such instance, disputes should be submitted to arbitrators and be
arbitrated pursuant to the Ameérican Arbitration Association rules. After an arbitrator’s dec:s:'on is
rendered, AT&T's proposal provides that either party can appeal this décisiou to this Commil;sion
or to the FCC provided the matter was within the jurisdiction of the Commission or FCC and the
Commission or the FCC agree to hear the matter. AT&T s proposal further provides that d![tring
such an appeal to the Commission or the FCC:; the parties are to comply with the decision ojt‘ the
arbitrator. Ameritech proposes, on the other hand, that when the parties are unable to settle dlsbuts
by themselves, these disputes should be appealed to the Commission or the FCC and then be dis;iosed
of according to the rules, guidelmes or regu]atiol;s of the Commission or the FCC. L

-While the Panel considers that there is some merit to Ameritech’s proposal to appeal dlsputed
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-issues directly to this Commission in view of this Commnission’s expertise in the matter, the Panel
notes that there well may be numerous such qontsted disputes between various telecomnnmimtioﬁ
businesses. In view of the significaut downsizing of the Commission, and in particular, of its
Telecommuirications Division and its Administrative Law Judge Division, the Panel is concerned over
the Commission’s present capability to handle such disputes. Use of outside arbitrators, as proposed

by AT&T, would alleviate this concern.

The Panel agrees with AT&T s proposal that the decision of the arbitrator should be put int(; |

effect immediately after the arbitrator’s decision even if there is an appeal of the arbitrator’s decision.

The Panel finds that this would serve to avoid unnecessary appesls and would serve to asqure that
the Interconnection Agreement is bemg fully carried out. However, if necessary, and in an
appropriate case, the Commission or the FCC could grant z stay on the tmposition of the ad)itrator'?s
decision if such a stay were warranted. |
[SSUFE 46

Whether AT&T’s addit.iongl proposed language for § 24.1 of the Agreement should bé:
adopted? | :
DECISION:

The Panel finds that AT&T's proposed additional language for § 24.1 should not be adoptecll
REASONS FOR DECISION:

AT&T proposes at § 24.1 of the Agreement that where a provision of the Agreement is held

to be iIleea.L mvalid or mwforeable, aud the parties are after 50 days unable to reach agreement on

replacement language for such a provision, the dispute is to be resolved by a dispute resolunon
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processprov:ded for in the Agreement. The Panel finds that while this dispute resolution promsmay

be zppropnate for fleshing out details conceming this Agreement, the alternative dispute resolutxon

l

process is not appropriate for rewriting any provisions of the Agreement which may be determmed

to be. iltegal., imvalid or unenforceable. Allowing for outside arbitrators to rewrite such pmvxsxons

would rewove the impetus for the parties to negotiate a solution. Additionally, allowmg for outszde

arbitrators to rewrite such provisions would serve to bypass the mvolvement of this Comm:ssxon

and/or the FCC on potentzlly significant policy matters. . II
In the event that this Commission or the FCC rejects any portion of the Agreement an?d the
parties after 30 days are unable to renegotiate new terms, should the dispute be referred to the ﬁ;pnte

resojutton process estabhshed in this decision as proposed by AT&T i its addirional pmposed

1

language for § 29.1 ofthe Agrecmaent?
DECISION:

* % The Panel finds that ifthe Commission or the FCC rejects any portion of the Agreema;t, the
dlspute should not be referred to the dispute resolution process established in this decxson.
Therefore the Panel finds that AT&Ts proposed addition language for § 29.1 concemnllg the
handling of rejected provisions of the Agreement should nat be adopted. I

While the Panel finds that the dispute resolution process approved in this Agreement ;hould
be utilized to flesh out the details of the Agreement, the dispute resolution process should notb;eused

to rewrite or replace any provision of the Agreement rejected by this Commission or by the FCC.
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 Suin a revision should be handled by the parties and, if necessary, be mediated or arbitrated bythig
Commission or the FCC.
ISSUE 48
In the cvent the parties are Mh to agree upon provisions of an Ammtech/AT&T

intercomection tariff, should the dispute resolution process be used to establish such tariff provisions

as recommended by AT&T’s additional proposed language for § 20.2 of the Agreement?
DECI |

The Panel finds that if the parties are umable to agree upon any provisions of an
Ameritect/AT&T interconnection tariff the dispute resolution process should be used to es:abhsh | i
such tariff provisions. Therefore, the Panel finds that AT&T s proposed additional language for !
§ 29.2 conceming use of dispute resolution procass to determine tariffs provisions should be 'adop:e@ ,
R F D - |

If the parties are umable to reach agreemeut concerning certain proﬁsions of th?e
Ameritech/AT&T interconnection tariff it would be appropriate to utilize the Agreement’s djspu:fe -
resolution process to determine such tariff provisions. Such action would be within‘:the concept (;f
fleshing out the details of the Agreement and would therefore constitute a proper use of th[e '

Agreement’s dispute resolution process.

ISSUE 49

!

In the event that proxy rates are established in this proceeding and rates are later adjusted by
the FCC or this Commission, what will be the effective date for the new rates? In the event that ratés
are changed due to revisions to the Act or FCC rules, what will be the effective date for the new
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rates?
DECE H _

The Panel finds that the Agreement langnage proposed by AT&T at §§ 29.3 and 29.5 shéuld
be adopted. k

N D TON:

The Panel’s decision on this matter is based on the assumption that default pmxisf; are
reinstituted upon further Cowurt review of the i’CC‘s Order The FCC Order requires states thatl~ set
prices upon the default proxies to update the prices in the Interconmection Agreement ou 2
gome-forward basis, either after the state conducts or approves an economic study ac;ording to the
cost-based pricing methodology or pursuant to any revisions of the default proxy. Thereis absolﬂtely
no mention or basis m the FCC Order for Ameritech's conclusion that new rates siablished by e:ther
the FCC or this Commission be applied retroactively as to the effective date of this Interconnet;tion
Agreement. At § 693 of the FCC's Order, the FCC indicates that states must replace interim rates

set in arbitration proceedings with the permanent rate resulting from separate rulemakings and

concludes that the permanent rate will take effect at or about the time of other conclusions of the

separate rulemaking and will apply from that time forward. Similarly, automatic retroz;nive
application of rate alterations due to changes in the Act or FCC rules is not appropriate.
ISSUE 50 |

If any final and nonappealable legislative, regulatory, judicial or other legal action other}than

" an amendment to the Act materially affects the ability of a party to perform any material obligétion

under the Act and the parties are unable to negotiate a new provision or provisions within 30'days

Page 75
U-11151 & U-11152

01/27/87 10:07 ©'313 962 4559 FISCHER FRANKLIN j0398/04z




01/27/97 10:08 313 982 4559 FISCHER FRANKLIN

W, | W,

should this dispute be referred to the Agreement’s dispute rgsohnion process as recommended by
AT&T s proposed additional language for § 29.4 of the Agreement?

DECISION:

the ability of 2 party to perform any material obligation under the Act and the parties are unable t§
pegotiate 2 new proviﬁon_or provision within 30 days, the dispure should not be referred to the
Agreement’s dispute resolution process. Therefore, the Panel finds that AT&T’s proposed additioﬁ

1

to § 29.4 of the Agreement should not be adopted.
REASONS FOR DECISION:

The dispute resolution process should not be used to resolve difficulties i‘esllting from

legislative, regulatory, judicial or other legal action. Such action is not part of the process of ﬂeslunlg
out details of the Agreement which would be an appropriate use of the dispute resolution process;.
ISSUE 51 _ l
Whether all of the banefits provided under this Agreement to AT&T and Ameritech shouhi'l
be provided to their affiliates if Amexitech or AT&T desire to conduct their respective business
| operations through affiliates? ‘
DECISION:
The Panel finds that all of the benefirs provided under the Agreement should not be pmvide{i
to AT&T’s or Ameritech’s affiliates if AT&T or Ameritech have obligations under the Agreemenlt

performed by their affiliates. | : §
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REASONS FOR DECISION:

At § 30.2 of the Agreement, the parties agree to allow obfigations under the AMt to
be performed by an affiliate or affiiates. AT&T proposes that if affiliates are used these; aﬂilifats

] |

should receive all of the beuefits of the Agreement. The Panel finds that it is one matter to a!ilow
obligations under the Agreement to be performed by afffiates, it is, however, quite another matter
to stae these affiates should then have all of the rights of Ameritech or AT&T under the Agreement.
Furthermore, AT&T’s propased provision does not indicate whether these affiliates w0ulgi be
performing all of the obligations under the Agreement or only part of the obligations. Eaﬁilfates
perform only part of the obligations under the Agreement they clearly should not be entitled to
recetve all of the benefits of the Agreement. I
ISSUE 52 |
Whose proposed Agreement langnage should be adopted concerning the zdnnmstranc;n of
gross receipts taxes? | i
DE :

The Panel finds thar the Agreement language proposed by AT&T 2t § 30.7 should be adopted.

NS FOR DECISION: " |

The Panel finds that Ameritech laugnageproposedbyAmemech at § 30. 7 is vague. 'I'[axes
are either applicable or not, there is no option. On the other hand, AT&T's languzge 1S clear, dn'ect
and to the point and therefore should be adopted.
ISSUE 53 |

Whether AT&T s proposed additional language set forth at § 30.11 of the Agreement should
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be adopted? This additional langnage would prevent Ameritech from representing in advertising and
marketing that Ameritech is providing services 1o A’I‘&T or that AT&T is reselling Amentech’s
services.

DECISION:

AT&T's additional language concersing Publiciry and Use of Trademarks or Service Marks
set forth at § 30.11, which prevents Ameritech from advertising or marketing that Aumeritech ls
providing service to AT&T or that AT&T is reselling Ameritech’s sezvice, should be included in the
Agreement |

REASONS FOR DECISION: ' :

The purpose of the Act, the FCC’s Order and the MTA is to assure that compeﬁtion develops
throughout the telecorammications arena. If Ameritech is allowed to chaim i its adverrising and
marketing that when parties receive service from AT&T they are really receiving it from Ameritech
this will undermine efforts to develop competition. Therefore, it is reasonable to restrict Ameritech’s
marketing and advertising from claiming that AT&T"s service is really scrvice provided by Amem.ech.
ISSUE 54 |

Should the Agreement permit AT&T to obtain any. interconnection service or network
element which is made available to any other party by Ameritech? '

DECISION:

The Panel finds that the Agreement should permit AT&T to obtain any iterconnection ‘

service or network element Ameritech makes available to any other party. Therefore, the Panel ﬁnds

that AT&T's Agreement language at § 50.13 should be adopted?
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E DE TON:

Section 252(1') of the Act expressly requires a local exchange carier to make available lny
intercormection or service or network element provided under an agreement approved under § 252
1o otherrequstingteleoommmicaﬁonmie:snpanmesamcmms and conditions as thoseprovzded
.in the Agreement. Iheavaﬂabiﬁtyofmomecuon, unbundled zrcess, resale and collocation must
aliso be provided on a noudiscriminatory basis according to the Act (§§ 251(2), 251(3), 251(4), and
251(6)). Section 355(1) of the MTA [MCL 484.2355(T)] requires that unbundled network elements
be available "to other providers to purchase such services on a nondiscriminatory basis.” Secﬁdn

357(1) of the MTA [MCL 484.2557(I)] states, "A provider of local exchange service shall Me
available for resale on nondiscriminatory terms and conditions all basic local exch;nge services. . ."
The FCC's rule m regard to § 252(1) (47 C.F.R. § 51.809) b,as becn stayed by the recent court action
The Panel, howevex, finds that the proposed langnage of AT&T complies with the condiscriminatory
requirements of state and federai law and should be inc;rporated in the Agreenient language. In the
opinion of the Panel, onlly if a cost basis can be advanced to Jusufy different pnc&s for the same
service thereby avoiding a discriminatory rate. :
ISSUFE 55

Whether certain miscellancous Agreement provisions concerning disputes should be adc;pied
or rejected? |
DECIS!QE:

The Panel finds that the followmg miscellaneous provisions should be adopted or rejected.

Schednle 2.2: 2. Re_;ect AT&T's proposed language.
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€5  Reject Ameritech’s proposed language i first sentence.
45  Adopt AT&T’s proposed language in last sentence. ‘
Section 12.8.5 ~  Delete AT&T s proposed language.
" Section 12.12.2(d)  Adopt Ameritech’s proposed language.
Section 12.12.2G)  Adopt AT&T’s proposed language.
Section 12.12.3(e)  Adopt AT&T’s proposed language.

Section 12.12.3(f) Adopt AT&T s proposed language.

Section 16.3.1 Adopt AT&T’s proposed language.
Section 16.6 Adopt AT&T’s proposed language.
Section 16.11 Adopt AT&T s proposed language.
Section 16.13 Adopt AT&T"s proposed language.
Section 16.15 Reject AT&T s proposed language.
Section 16.20.2 Adopt Ameritech’s proposed language.
Schedule 1.2 Include proposed deftnition for Arbitrator.

Reject proposed definitions for CABS, Capacity, Conduit, Dispute
Resolution Pracess, Perwanent Number Portability.

Schedule 9.2.3 Adopt AT&T s proposed language at #2.5.

Schedule 10.11.1 Reject AT&T’s proposed language at #8.

There is little or no evidence on record condeming these Agreement language disputes and/or
tb.e marters are of minimal impact " In keepmg with the Commission's arbitration procedure

established in Case No. U-11134, the Panel will limit its decision on the above matiers to.selecting
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the position of one of the parties. The decision conceming which Agrecment language should be
adopted in this Interconnection Agreement is based on what is reasonable, pro-competitive, and

consistent with the Act, the FCC Order and the MTA.

V.
CONCLUSION AND RECOMMENDATION

The Arbitration Panel has, to the best of its knowledge, addressed all chs;mted issues betweeu
the parties which have been submitted to the Panel. Although the Panel acknowiedgs that AT&T
and Ameritech have resolved many of the issues ongmally submitted to the Panel, the Panel notes at
least 80 differences between the parties in the Double Red-lmed Version of the proposed
Interconmection Agreement submitted jointly by the parties and dated QOctober 1, 1996. In addition,
there are over 60 differences berween the parties on the artached Schedules to this October 1, 1996
Intercoanection Agreement Any possible remaiuimg differences m language in the October 1
Interconnection Agrecment and attached Schedules should be cousidered to be mere differeuces in
language rather than disagreement over disputed issues. Therefore, any such diffierences shou.ld be

considered to be resolved in accordance with the Panel’s decisions concerning thg disputed mus in
this Deciston of the Arbitration Panel |

The Panel concludes that its resolution of the disputed issues in this -Dedsion of the

Arbitration Panel comports with the provisions of the Act, the MTA, FCC orders znd the appropna:e

federal rules. The Panel therefore recommends that the Commission approve the Interconnection
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Agreement which is to be subsequently submitted by Ameritech and AT&T in accordance with this

Decision c;fthe Arbitration Pane].
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STATE OF MICHIGAN

BEFORE TBE MICHIGAN PUBLIC SERVICE COMMISSION

* X & kR

AT&T COMMUNICATIONS OF MICHIGAN, INC. )

Petition for Arbitration of Interconnection Rates, Terms ) Case No. U-11151
and Conditions and Related Arrangements with Michigan ) Case No. U-11152

Bell Telephone Company d/b/a Ameritech Michigan )
)

NOTICE OF DECISION OF ARBITRATION PANEL

The artached Proposal for Decision is being issued and served on all parties of record in the

above matter on October 28, 1996. - /

Exceptions, if any, mmst be filed with the Michigap. Public Service Comm:ssmn, P 0 Ibox |

30221, 6545 Mercantile Way, Lansing, Michigan 48909, and served on all other paxtxs of record on /

or before November 7, 1996, or within such fiarther petiod as may be authorized fbr filing exceptions. !

An origmal and 15 copies of this document are necessary to meet proper filing requirements, as well ! ,
J

as proof of service on all other parties of record. No replies are being provided for.
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At'thc expiration of the pexiod for filing of exceptions, an Order of the Coramission will be
issued in conformity with the attached Proposal for Decision and will become effective unless
exceptions are filed seasonshly or mless the Proposal for Decision is reviewed by action of the
Commission. To be scasonably fled, exceptions smst reach the Commmission op or before the date

they are due.
THE ARBITRATION PANEL

/Robert E. Hollenshead _
~ \

Am R. Schneidewind

= e e

Louis R Passariello

October 28, 1996
Lansing, Michigan
dp
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